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Case Summary

The court held that Gordon’s placement in solitary confinement for more than nine 
months constituted unlawful pretrial punishment in violation of the due 
process clauses of the Fourteenth Amendment to the United States Constitution and 
Article I, Section 5 of the Constitution of the State of Hawai’i.

In addition to Gordon’s complaint for the violation of his constitutional rights, he 
also filed tort claims against the defendants. The Court held that Petra Cho was not 
liable for damages because she followed protocol. Cho did not have malice or ill-will 
toward Gordon and did not believe he was being punished when he was placed in 
max custody. The Court agreed with the circuit court’s holding that Cho had no 
negligence liability based on state qualified immunity principles. The Court also 
noted that the State was not liable for damages for the state constitutional violation 
because the State has not waived sovereign immunity. Gordon did not pursue claims 
against Jodie F. Maesaka-Hirata on certiorari.

Decision

The ruling in Gordon raises the issue Hawaiʻi faces on pretrial detainment. This case had much attention 
from those who have experienced sexual violence and have been affected by sex trafficking with strong 
notions against it. News circulated around the Gordon trial and specifically how there was a possibility of 
the defendant set for parole. A statement given by the Office of the Governor David Ige clarifies on the 
news stating that Gordon will remain in the Halawa Correctional facility and is not being paroled in 
Hawaiʻi with mentions towards an out of state transfer requirement for a possible parole.  Many in the 
community felt that Gordon’s holding in solitary confinement was deserved and that he needed to be held 
in those circumstances to teach him a lesson. However, this is both legally and socially problematic because 
he was not yet found guilty and our society does not tolerate punishment of those whose guilt has not yet 
been established. 

In the initial custody assessment instrument used by the Department of Public Safety, the person goes 
through a screening with many physical and mental health questions that are answered by medical staff 
and the state official conducting the screening. The questions posed cover subjects ranging from medical 
history to their emotional state and the detainee’s state of mind. The document provides little information 
about how the questions are weighted in the point system. Furthermore, this brings to light flaws in the 
larger issue of pretrial detainment. In a recent bill passed by the Hawaii State Legislature, this allows those 
who are faced with criminal charges an opportunity to be released from custody if they posted a determined 
amount of money to assure their court appearance. This bill puts poor defendants in a difficult spot where 
posting the amount for their freedom costs them more such as their rent or other living expenses. This 
relies heavily on ones financial status rather than their danger towards others and whether they are 
considered flights risks and dangers to society. Many people are kept in jail due to the fact that they can’t 
afford to buy their freedom through bail. This bill enables the rich to be free while the poor wait for their 
trial date in jail. 

Impacts

Facts
On August 22, 2010, Gordon was arrested and detained at Oahu Community 

Correctional Center (OCCC) for kidnapping an underaged girl and forcing her into 
prostitution. He was classified as “Max Custody” after a DPS employee completed 

his initial custody classification and calculated his points at nineteen. This point 
determination was based on prior arrests and convictions, pending charges, and 

information from Hawaii Criminal Justice Information (CJIS) and National Crime 
Information (NCIC). After thirty days in the holding unit at max custody, the 

administrative program committee evaluated Gordon’s security custody 
classification and determined that he should stay in max custody. He remained in 

solitary confinement while waiting for his trial for more than nine months..

Legal Question
Under the due process clause of the Fourteenth Amendment and Article I, Section 5 

of the Constitution of the State of Hawai’i, does pretrial solitary confinement 
constitute unlawful pretrial punishment? 

Law/Constitutional principles 
Due process clause of the Fourteenth Amendment to the United States 

Constitution. & Article I, Section 5 of the Constitution of the State of Hawai’i.

The Fourteenth Amendment to the United States Constitution requires that anyone accused of a crime 
receive due process. Therefore, a pre-trial detainee should not be punished prior to adjudication of guilt. 
However, if a person is court ordered to pretrial detention whose guilt has not yet been determined, the 
government may subject them to restrictions and conditions of the detention facility as long as those 
restrictions do not amount to punishment, or otherwise violate the constitution. For example, institutions are 
allowed to restrict the liberty of pretrial detainees if they relate to maintaining jail security. Gordon spent 
more than nine months in what amounted to solitary confinement while he awaited trial on his criminal case 
and under the Fourteenth Amendment of the United States Constitution this was in violation of his due 
process rights.

The court found that under Bell v. Wolfish, a case addressing the constitutionality of the various conditions of 
confinement for inmates held in short-term federal detention facilities, that a pretrial detainee’s treatment 
amounts to punishment when:

(1) there is “a showing of an expressed intent to punish on the part of detention facility officials;”
(2) the condition or restriction is not “reasonably related to a legitimate goal;” or
(3) the condition or restriction is “excessive in relation to the alternative purpose assigned to it.” (441 U.S 

at 538-39).

After spending thirty days in the OCCC holding unit with no incidents of misconduct, the staff decided that 
Gordon was still a high-risk detainee based on his criminal history and charges. The Court noted that after
the thirty day holding period, the justification for maximum security should have been abandoned because 
Gordon did not exhibit problematic behaviors that his past convictions and pending charges suggested 
otherwise. Finally, because of the above reasoning, the court held that Gordon’s placement in solitary 
confinement was not reasonably related, was excessive, and in violation of the due process of the Fourteenth 
Amendment.
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