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Abstract

The establishment of federal recognition is the cornerstone of federal Indian law. All rights, including criminal ju-
risdiction, tax status, gaming rights, and hunting and fishing rights, stem from this initial acknowledgment. Yet prior
law review articles have focused only on the overarching process of federal recognition without closely examining the
actual administrative findings of the Department of the Interior.

This article will provide an in-depth examination of the regulations governing whether an Indian entity is entitled to
the benefits of a government-to-government relationship with the United States. Specifically, this article examines the
regulatory process for filing a federal recognition petition and critiques four of the criteria that petitioning Indian entities
consistently fail to meet. By reviewing Department of the Interior decisions, this article demonstrates the inconsistencies
in regulatory interpretations and guidance documents as well as the inherent biases in the current regulatory framework.
Finally, the article discusses potential solutions to these problems and identifies the first step necessary in order to fully
understand the depth of this regulatory issue.

I. Introduction

Understanding federal recognition is the cornerstone of a thorough understanding of Indian law. The logical starting
point in understanding federal Indian law begins with exploring why certain entities qualify as Indian tribes. Since its
formation, the United States government has "recognized" Indian tribes. Recognition by the federal government is a
necessary precursor for a tribe to enter into a government-to-government relationship with the U.S. government, and it
ensures that the tribe obtains all of the rights and benefits that accompany federal recognition. ™

While each branch of the U.S. government has the power to act within the scope of its authority to recognize a
tribe, " the executive branch predominates as the primary federal entity involved in the recognition process. ™ Despite
the importance of recognition, the federal government did not implement standardized criteria for recognition until
1978. Today, the administrative process codified at 25 C.F.R. 8 83 ("Part 83") is the dominant approach to [*631]
determining whether an entity is a federally recognized Indian tribe.

This article explores the Part 83 federal recognition regulation by critically examining how it is interpreted and im-
plemented by the Department of the Interior's Office of Federal Acknowledgement ("OFA™). This article argues that the
Part 83 regulatory text has been inappropriately superseded by agency guidance documents and that the OFA applies the
regulation inconsistently, undermining the legitimacy of the process. Part | provides a general overview of the federal
recognition process and a discussion of the benefits of federal recognition. Through a review of published findings, Part
Il examines how the OFA has interpreted the regulation. Finally, Part 111 considers potential actions that the federal
government can take to reform the federal recognition system.

I1. The Process of Federal Recognition

In its most fundamental form, federal recognition is the official recognition by the federal government of the political
status of an Indian tribe. Federal recognition is an acknowledgement that a relationship exists between two nations on a
political basis, rather than merely on a social or racial basis. ™ A federally recognized tribe and its members are eligible
for a variety of federal programs designed to further the trust relationship between the U.S. government and Indian na-
tions. Once the political status of an Indian tribe is recognized, the federal government has a responsibility, similar to
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that of a trustee to its beneficiary, to act for the benefit of that tribe, in a trust relationship. ™ For example, the federal
government holds most tribal assets, including Indian land and natural resources, in trust and is required to manage
these assets for the benefit of the Indian tribe. "™ This fiduciary relationship derives from a line of case law called the
Marshall Trilogy, and is reinforced by centuries of statutory, judicial, and administrative precedent. " Thus, tribes must
obtain federal recognition in order to fall under the federal government's trust umbrella and access the many benefits
afforded to federally recognized Indian tribes. For example, the Indian Health Service provides direct healthcare to in-
dividuals who [*632] are members of federally recognized Indian tribes and provides funding to other federally rec-
ognized tribes to provide health services to their members. "

The administrative federal recognition process provides a comprehensive path for an Indian entity to petition for,
respond to, and possibly appeal from a federal recognition determination by the Department of the Interior ("DOI").
Although most comprehensive regulations are developed when an agency receives a mandate from Congress to imple-
ment or reform a program, ™ Part 83 regulations received no such mandate. Typically, congressional authorizing statutes
are general in nature and delegate significant authority to a department or agency to issue regulations that implement the
provisions of the statute. " Authorizing legislation, which directs an agency to implement a specific program, generally
provides a broad umbrella for enabling legislation, ™* which provides authority for all actions undertaken by the agency.
"2 Agency action is invalid if it exceeds the boundaries of enabling legislation. ™*

However, the Part 83 regulation differs from most typical regulations in that Congress never passed an authorizing
statute or officially weighed in by providing federal recognition standards. Instead, the DOI cites a general administra-
tive law delegation statute as its authority to issue federal recognition criteria. "™* Administrative law delegation statutes
provide the DOI with the authority to prescribe regulations as necessary in the "performance of its business." ™* The
DOI does not say why development of the Part 83 regulation is necessary to administer agency business, however, it is
clear that the DOI must analyze whether a tribe is federally recognized in order to determine whether it qualifies to re-
ceive benefits from the DOI. "¢ For example, the Division of Economic Development assists only federally recognized
tribes through the [*633] provision of training, business planning, and consultation. ™" Similarly, the Office of Justice
Services operates the Indian Police Academy, which only trains tribal police officers from federally recognized tribes. "™

Federal agencies that provide services to federally recognized tribes benefit from a clear mechanism for determin-
ing whether a specific tribe meets these standards. The DOI is required to periodically publish a list of federally recog-
nized tribes. " In the past, this list was published inconsistently; currently, it is published on an annual basis. The most
recent list notes the addition of one federally recognized tribe, the Shinnecock Indian Nation. "® Thus, a standardized
method of adding entities to this list is beneficial for the DOI because it assists in administering agency "business."

The intent of Part 83 is to "establish a department procedure and policy for acknowledging that certain American
Indian groups exist as tribes." "* The regulation applies only to those Indian entities that are currently not acknow!-
edged, and is intended for "groups that can establish a substantially continuous tribal existence and which have func-
tioned as autonomous entities throughout history until the present.” "2 While the regulation does not purport to be the
final determiner of whether a petitioner is a legitimate tribe, the regulation’s title has been criticized as providing the
mistaken impression that an unsuccessful entity is not a tribe. "*

The process of petitioning for federal acknowledgement is fairly straightforward. First, an Indian group must file a
letter of intent stating that it can satisfy the criteria laid out by the Part 83 regulation, and the group must formally re-
quest acknowledgement that it exists as an Indian tribe. " The letter should be addressed to the Assistant Secretary -
Indian Affairs ("AS-1A") and must be signed by the governing body of that Indian group. "*

The DOI must then provide a written notice of receipt within thirty days of [*634] receiving a letter of intent. "
Within sixty days, the Secretary of the Interior must publish acknowledgment of receipt in the Federal Register to notify
the public and any potentially interested parties. " Furthermore, the AS-1A must notify, in writing, both the governor
and the attorney general of the state in which the petitioner is located, as well as any other petitioner that appears to
have a historical or present relationship with the petitioner. "

The onus then falls on the petitioner to draft a petition providing specific evidence in support of its request for ac-
knowledgment. " Under Part 83, the petition may be in any readable form but must be certified by the group's govern-
ing body. " A petition is comprised of a narrative supported by appropriate contemporaneous documentation, such as
newspaper clippings, official meeting minutes, or letters from the federal government, which prove that the Indian entity
meets each of seven mandatory criteria. " The quality and amount of supporting documentation submitted for the peti-
tion are not dictated by the regulations, and they tend to correlate to the tribe's financial means. "
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Once the OFA receives the petition, it conducts a preliminary review to provide the petitioner with technical assis-
tance. "™ The technical assistance review advises the petitioner on how to improve the petition prior to active considera-
tion. ™ Then, the AS-1A notifies the petitioner in writing of any obvious deficiencies or significant omissions and gives
the petitioner the opportunity to withdraw the petition for further work or submit a supplement to the petition. "* During
this stage, the petitioner may request teleconferences or in-person meetings to query the OFA staff on how to draft a
petition that will meet the requirements of the regulations. "** Regardless of the quantity or seriousness of the stated de-
ficiencies, the petitioner has the option to proceed with active consideration by being placed on the "ready and waiting
list." ™" Review is conducted by the date stated in the OFA's notification letter to the petitioner [*635] indicating that
its petition is in "active consideration." "

Petitioners most frequently cite the regulatory timelines as a significant source of frustration. "* Although the regu-
lations unambiguously state that, "within one year after notifying the petitioner that active consideration of the docu-
mented petition has begun, the Assistant Secretary shall publish proposed findings in the Federal Register," a petitioner
generally waits decades before their petition is actually considered. " Under the current regulations it should take
twenty-five months to review a petition with the possibility of two 180-day extensions. "* The regulations go on to state
that the Secretary has the discretion "to extend that period up to an additional 180 days." " Under a plain reading, it
would appear that the Secretary could provide one extension of 180 days, yet the OFA has interpreted this to mean that
the Secretary can provide unlimited extensions of up to 180 days each. ™*

To counteract the lengthy review process in part, the regulations allow for [*636] an expedited negative finding.
™4 However, if the OFA's "[initial] review cannot clearly demonstrate that the group does not meet one or more of the
mandatory criteria," a full review must be undertaken. " The OFA has never invoked this portion of the regulation. ™
Once a petition is actively reviewed and taken off of the waiting list, the OFA will notify the petitioner and interested
parties and provide any substantive comments received prior to publishing its Proposed Finding. "

Furthermore, in practice, the OFA frequently does not abide by the stated regulatory standard for evaluating evi-
dence. The regulation requires that the OFA evaluate petitioners' evidence under the standard of "reasonable likelihood
of the validity of the facts." ™ However, a guidance document issued in 2000 required that the OFA employ profession-
al standards to evaluate whether there is sufficient evidence before applying the standard of review published in the reg-
ulation. " Thus, while Part 83 clearly states that the evidentiary standard is "reasonable likelihood of the validity of the
facts," instead, the OFA first reviews the evidence according to the professional standards of historians, anthropologists,
and genealogists. ™ Only after the evidence satisfies this professional standard does OFA review the evidence as a
whole under the "reasonable likelihood of the validity of the facts" standard. This means that a petitioner's evidence is
reviewed according to a higher standard because the above-mentioned professional standards are stricter than the regu-
latory standards. For example, a genealogist requires two sources in order to accept a piece of evidence, which is un-
doubtedly a higher standard than "reasonable likelihood of the validity of the facts.” ™*

Publication of the Proposed Finding in the Federal Register starts a 180-day public comment period. "2 At that
point, again, the AS-IA has discretion to extend the comment period for good cause, " which is not unprecedented. ™*
[*637] After publication of the Proposed Findings and upon request of the petitioner, the OFA may provide informal
technical advice or hold a formal technical assistance meeting on the record. "™ Historically, only a handful of these
meetings have been held. "™® Because the actual team that reviewed and drafted the petitioner's Proposed Finding is pre-
sent to answer questions, these meetings can be very helpful in understanding the methodology that each reviewer uti-
lized, thereby assisting the petitioner in crafting an effective response. Although the regulation is silent as to the quali-
fications of the reviewers, the OFA traditionally has assigned a team consisting of a historian, an anthropologist, and a
genealogist to review each petition. ™’

The petitioner has at least sixty days to respond to any comments received, but the AS-1A may extend this time pe-
riod. "¢ At the end of the comment period, the OFA drafts a recommendation in the form of a Final Determination,
based on all of the evidence submitted to the AS-1A regarding the petitioner's status. ™* A summary of the Final Deter-
mination must be published in the Federal Register within sixty days of the close of the comment period for the Pro-
posed Finding. " [*638] However, the AS-I1A has discretion to extend the preparation period. " In practice, the
AS-1A frequently grants itself extensions. "2 Once the Final Determination is published, it becomes effective in ninety
days unless a request for reconsideration is filed with the Interior Board of Indian Appeals ("IBIA™). " A request for
reconsideration consists of a "detailed statement of the grounds for reconsideration” and "any relevant new evidence." "
If reconsideration is not requested, the publication of the Final Determination becomes the final agency action for the
DOI. ™
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Although the IBIA has limited appellate authority, it may review all timely requests for reconsideration on federal
recognition petitions that allege any of the following: (1) there is new evidence that could affect the determination; (2) a
substantial portion of the evidence relied upon was unreliable or of little probative value; (3) the petitioner's or Bureau
of Indian Affairs' ("BIA") research was inadequate or incomplete; or (4) there are reasonable alternative interpretations,
not previously considered, that would substantially affect the determination. " In order for the IBIA to vacate the Final
Determination, the appellant must show by a preponderance of the evidence that it has met one of these four grounds for
reconsideration. " If vacated, the case is remanded to the Secretary for reconsideration. "

The IBIA may also find that the petitioner's or interested party's reconsideration should be granted on other
grounds. " In this situation, the Board sends a request for reconsideration to the Secretary, who has discretion to recon-
sider the Final Determination or let it stand. " In either case, the Secretary must either issue a Reconsidered Determina-
tion within 120 days or let the decision stand. "™* A federal appellate court must take up any additional appeals because a
Reconsidered Determination is final upon publication. " Furthermore, an unsuccessful petitioner may have success
lobbying Congress for [*639] recognition. "

I11. A Closer Look at the Criteria for Recognition

In order for a petitioner to successfully achieve federal recognition under the Part 83 regulation, it must be able to meet
the seven mandatory criteria outlined in the regulation. " These criteria are:

(a) The petitioner has been identified as an American Indian entity on a substantially continuous basis since 1900; "

(b) A predominant portion of the petitioning group comprises a distinct community and has existed as a community
from historical times until the present; "

(c) The petitioner has maintained political influence or authority over its members as an autonomous entity from histor-
ical times until the present; "

(d) The petitioner has provided a copy of the group's present governing documents; "

(e) The petitioner's membership consists of individuals who descend from a historical Indian tribe or from historical
Indian tribes that combined and functioned as a single autonomous political entity; "

(f) The membership of the petitioning group is composed principally of persons who are not members of any other pre-
viously acknowledged Indian Tribe; " and

(e) Neither the petitioner nor its members are the subjects of congressional legislation that has expressly terminated or
forbidden the Federal relationship. "

[*640] In practice, four of these seven mandatory criteria have proven difficult for petitioning groups to meet under
the OFA's interpretations and are worthy of further analysis.

A. Criterion (a) - Outside Identification
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The first criterion, which requires identification as an American Indian entity on a substantially continuous basis since
1900, has stymied numerous petitioners due to the difficulty of gathering proof of continuous existence since early his-
torical times in a form that the OFA will accept. The OFA requires a petitioner to provide evidence of outside identifi-
cation of the entire Indian entity as a whole. "2 This section analyzes the evidence that the OFA accepts in light of OFA
interpretations of this regulatory criterion.

The regulation provides several examples of acceptable evidence. One such example is "identification as an Indian
entity in relationships with Indian tribes or with national, regional, or state Indian organizations." " Participation in a
pan-Indian organization would seem to fit this criterion. However, when Clarence Lobo, a Juaneno leader, participated
in the Mission Indian Federation (a California-based pan-Indian group consisting of the leaders from most California
Mission Indians), the OFA argued that Lobo's participation was merely on his own behalf and not as a representative of
the Juaneno. " The OFA argued this even though it accepted Lobo's actions as those of a leader and not an individual
during the 1950s, 1960s, and 1970s when he made at least two trips to Washington, D.C. to lobby on behalf of the
Juaneno and other Mission Indians and conducted extensive letter writing campaigns. " OFA's analysis of Lobo's lead-
ership likely leaves future petitioners uncertain of what type of evidence will be accepted and what will be rejected.

Other types of evidence that a petitioning group may use to show that it satisfies criterion (a) include: documenta-
tion from bringing a claim before the Indian Claims Commission, providing agency reports from Indian agents and
[*641] Superintendents, utilizing BIA censuses, being the subject of Congressional legislation, and nontaxation by
states. "¢ The underlying constant in these forms of evidence is that they show that the federal government, a state gov-
ernment, or the judicial branch of the United States acknowledges the group's coherence. ™" However, California,
among other states, was not granted statehood until after 1850 and did not become a U.S. territory until 1848. " Indian
groups from states like California that obtained statehood later in the nation's history, thus, are limited in their ability to
find and utilize the suggested documents because such government records did not exist before statehood. ™

A separate issue is that the OFA interprets criterion (a) to mean that identifications of an Indian family or individual
will not by themselves satisfy the criterion. " For example, in the recent decision concerning the Sokoki Abenaki, the
OFA determined that photographs of an Indian family alleged to be Abenaki Indians in Vermont could not be consid-
ered evidence of criterion (2). "* Similarly, contemporaneous newspaper articles stating that Abenaki Indians lived in a
certain part of town or that Juaneno Indians traveled to a pan-Indian meeting were insufficient evidence of the existence
of an outwardly identifiable Indian group because they only showed the existence of Indian individuals. "2 At a mini-
mum, the existence of Indian individuals claiming an affiliation with an Indian group should provide some evidence of
the existence of that Indian group, however, the OFA's current interpretations do not follow this logic and refuse to
[*642] consider such evidence. "

Furthermore, an inherent problem with requiring an outsider's identification of an Indian entity is that outsiders are
often not the best determiners of whether a group is Indian or what tribe they represent. This is especially true in the
early part of the twentieth century, when distinctions between tribes were not considered important enough to distin-
guish. "¢ Worse yet, the OFA's analysis of criterion (a) frequently suffers from the application of contemporary stand-
ards to the past. For example, given historical context, it is doubtful that a journalist or other outside observers from the
1930s would view a group of Indians as a political entity, and therefore it is unsurprising that an article from that era
would contain little or no information about a larger Indian entity. Unfortunately, the OFA sees the lack of such modern
descriptors in contemporaneous articles as evidence that a petitioner is not an “entity,” but an individual Indian. "*

Not only must outside identification be of a coherent Indian group, the identification must encompass the entire
group. " The Duwamish, a Washington-based tribe, submitted their petition on June 7, 1977. ™" Historically, the Du-
wamish encompassed two geographic localities - one based on the reservation and the other based off the reservation. "®
The reservation-based Indians were those that descended from the Duwamish Indians who signed an 1855 treaty with
the United States. "° The OFA argued that the identifications of the "Duwamish™ or "Duwamish and allied tribes" re-
ferred to the treaty-reservation Indians and did not include those Duwamish that lived off- [*643] reservation in vil-
lages. ™® The OFA, therefore, determined that these identifications were limited to on-reservation Duwamish even
though in another section of the Proposed Finding the OFA acknowledged that the off-reservation Duwamish appeared
on lists of the 1915 Roll of Duwamish Indians. " Thus, despite outside identifications of the "Duwamish" both on and
off the reservation territory, the OFA's interpretation dismissed the weight of those identifications.

It appears that another unstated OFA presumption is that identification as an Indian entity cannot be confirmed by a
tribal title or an acknowledgement of leadership. " For example, letters written by Chief Lobo on behalf of the Juaneno
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are not evidence of the existence of an Indian group nor are they evidence of political authority. ™ Even return letters
acknowledging Chief Lobo by his leadership title were presumed to be merely copying the signature line. ™* Instead,
the OFA found that Chief Lobo might have been claiming the title of Chief without actually having the support of the
tribe, even though no evidence of this was presented. "* Thus, in order to be identified as an Indian entity the identifica-
tions must be made contemporaneously, include the entire entity rather than part of the Indian entity, and often must be
contained within a transaction with the federal, state, or judicial branch. Due to the strict interpretation of criterion (a)
many tribes fail to meet this requirement.

B. Criterion (b)-Distinct Community

The second controversial criterion mandates that "a predominant portion of the petitioning group comprise a distinct
community ... from historical times until the present." " Although "distinct community" is a key element in the criteri-
on, the regulation does not define this element. | critique this criterion in three ways. First, the OFA inappropriately uses
Western ideology when interpreting the regulation. Second, OFA policy means that oral evidence uncorroborated by
tangible proof is insufficient to meet the burden of proof, ™" which is problematic because Indian tribes often rely on
oral methods of passing along information. Third, large land-based petitioners who are able to use their land to define
the scope of their community are favored. This section will [*644] discuss these critiques of the OFA's interpretation
of criterion (b) in more detail.

1. Inappropriate Use of Western Ideology

Although the Part 83 regulation does not define the term "distinct community," the regulation does define "communi-
ty" as "any group of people which can demonstrate that consistent interactions and significant social relationships exist
within its membership and that its members are differentiated from and identified as distinct from nonmembers." "® The
lack of definitions of key terminology suggests that all parties involved have the same understanding of the terms.
However, a careful analysis will show that this is not always the case. As such, the OFA tends to focus on geography,
cultural differences, and tensions with the larger community to determine whether a petitioner meets criterion (b). ™%
The OFA specifically considers racial tensions to be useful when analyzing whether a petitioner existed as a distinct
community. " These markers represent what the OFA believes show the distinctiveness of a community, and not nec-
essarily what these tribal entities view as evidence of a distinct community.

a. Required Resistance to Acculturation and Assimilation Programs

To be successful under the Part 83 regulation, the petitioner cannot have acculturated or adapted to non-Indian society.
"1t However, U.S. policy with respect to Indians attempted to assimilate Indians from the late nineteenth century to the
mid-twentieth century. "*? For example, in the 1950s the U.S. government instituted a program called Relocation, which
sought to move Indian individuals from their traditional homelands to live in urban environments. "** Assimilation pro-
grams and policies made it difficult for tribes to maintain a "distinct community" and are partly responsible for nearly
eighty percent of all Indians currently residing off-reservation. ™

[*645] While Relocation and other assimilationist policies have made it difficult for tribes to maintain a "distinct
community" many tribal people nonetheless were, under the circumstances, quite successful. For example, although
many Juaneno left the San Juan Capistrano area, they did maintain contact with other Juaneno who remained. "* They
also returned to attend the San Juan Capistrano mission church for Swallows Day. "** However, the OFA failed to view
this as the maintenance of a distinct community because the church has since become integrated with non-Juaneno and
the petitioner was unable to show enough maintained communication between Juaneno within and outside of the San
Juan Capistrano area. ™" Despite the fact that the OFA found the evidence insufficient, it is difficult to argue that a
community of Juaneno Indians did not remain.

Providing evidence of a distinct social unit can be problematic for other petitioners due to a group's ancestors' deci-
sion to "live underground,” by acculturating on the surface, but maintaining their Indian community and identity in se-
crecy. "*® If petitioners' Indian ancestors were successful in living underground, then two things may be true: (1) there
would be little qualifying evidence of this secret society since most of the evidence would be oral; and (2) the Indian
entity would still exist today since the ancestors passed the culture down. Since the OFA disfavors oral evidence with-
out corroboration, providing sufficient proof of the maintenance of a distinct community that survived underground
would be difficult.
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On the other hand, those petitioners that manage to maintain an observable Indian identity and remain separated
from non-Indian society tend to perform better under the regulation. For example, in responding to the Snoqualmie
Tribe's petition, the OFA found that the "maintenance of distinct cultural elements within the community against pres-
sures from non-Indian society to acculturate to non-Indian society" to be sufficient to meet the criterion. "™ The
Snoqualmie were considered a single social unit consisting of the descendants of eighteen villages in the Puget Sound
region of Washington. ™* The OFA considered the Snoqualmie's high blood quantum, over fifty-year unity under
[*646] Jerry Kanim's strong leadership, and maintenance of traditional language and religion as indicative of their lack
of acculturation. ™** However, while unity under a single strong leader is common in Western culture, traditionally tribal
peoples had many forms of organization and leadership, ™% and tribes that lack a history as an outwardly identifiable
group like the Snoqualmie tribe often fail to satisfy the OFA's western interpretation of this regulatory criterion.

b. Required Level of Racial Difference

One significant factor considered when evaluating a tribe's resistance to acculturation or assimilation is the degree of
blood quantum that the petitioner has maintained. ™# The OFA also considers membership requirements and kinship
patterns as evidence that a petitioner meets criterion (b). "2 In the Proposed Finding for the Snoqualmie Tribe, the OFA
noted that the blood degree requirement for members "establishes a requirement for the maintenance within the group as
a whole of at least a minimal degree of social ties." ™% According to the OFA, membership requirements also provide
evidence of the maintenance of clear social boundaries for their group, which distinguished the Snoqualmie from
non-Indians. ™* However, this reasoning is suspect because blood degree requirements are not necessarily an indication
of a clear-cut boundary between the petitioning group and the outside community. For instance, children of parents who
barely meet the minimum blood requirement frequently take part in cultural events and are likely considered to be part
of the community. ™

Blood quantum is frequently used as a proxy for racial continuity in the modern Western context. "% In the Pro-
posed Finding for the Duwamish Tribe, [*647] the OFA determined that participation in pow-wows and commemo-
rative events was not considered maintenance of a distinct community, and found instead that the participation was
merely symbolic. ™# In addition, the OFA has been criticized for employing racist interpretations based on overvaluing
the importance of Indian phenotype where the membership has high amounts of African-American blood. ™® A strict
blood quantum requirement presumably strengthens the group's outwardly identifiable Indian phenotype, thereby sup-
porting the assertion that the group constituted a distinct community. "** However, this constitutes a problematic reli-
ance on outwardly observable racial characteristics to define the group and ignores the group's authority to define its
own cultural membership.

Furthermore, the OFA is not always consistent in the use of kinship terminology. In the Final Determination of the
Mohegan Indian tribe, a close-knit Connecticut tribe with a land base, the OFA defined "primary kin" as grandparents,
parents, and siblings. Using the Mohegan definition, all the children of the grandparents would be linked together as
primary kin. Cousins would then count as primary kin. In contrast, in the Proposed Finding of the Huron Potawatomi
Tribe, a previously recognized reservation-based tribe in Michigan, the OFA did not include the grandparents' genera-
tion definition. " Thus, in the Mohegan case more individuals (e.g. cousins) would count as family than in the Huron
case because in Huron only brothers and sisters would be included as primary Kin. "= In addition to illustrating the in-
consistency of OFA's implementation of the regulations, this example shows how the lines between the different criteria
are blurred, making it difficult for petitioners to conduct the compartmentalized analysis that the OFA prefers.

This inconsistency in evaluating kinship ties has little effect on criterion (e), which requires descent from the his-
torical tribe, since in either case the lineage of the individual can be traced. However, this inconsistency may make it
more difficult for tribes like the Mohegan to meet criteria (b) and (c) because the OFA generally prefers nonfamilial
evidence when reviewing these criteria. "** In the [*648] Final Determination of the Mohegan Indian Tribe, the OFA
quantitatively analyzed how many nonrelated individuals participated in a Homecoming and determined that since a
high percentage of nonprimary kin were present, this provided evidence of meeting criterion (b). "* Ultimately, the
closely-knit Mohegan tribe was able to provide sufficient evidence of a distinct community under criterion (b), but
tribes without a defined land base where their members reside and thus can easily commingle may have difficulty due to
the OFA's inconsistency.

¢. Application of Western Marriage Concepts

The OFA also accepts a high incidence of marriage between group members as evidence of a distinct community, but
it is difficult to meet the OFA standards. Under Part 83, the distinct community criterion may be met if the petitioner
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can demonstrate that at least fifty percent of the marriages in the group are between members of the group. "* Accord-
ing to the OFA's interpretation, two individuals marrying produce one marriage, making the fifty percent cut-off diffi-
cult to meet. "*" To demonstrate, suppose there are one hundred individuals in a group where fifty individuals marry
each other and fifty individuals marry outside of the group. The fifty individuals that marry each other would produce
twenty-five marriages while the fifty individuals that marry outside of the group produce fifty marriages. The total
number of marriages for this group is seventy-five, and twenty-five of them meet criterion (b). That is, only one-third of
the marriages meet criterion (b), even though half the population married within the group. Not only is this standard
difficult to meet, but it also relies on a Western concept of community through marriage. Many tribal cultures practiced
exogamy and those that did not would have had to have a large membership in order to support this much intermarriage.

n13g

2. Undervaluing Oral Tradition

A second critique of the OFA's interpretation of the regulation is that it prohibits the use of oral tradition alone as evi-
dence for the distinct community requirement. ™* Although this prohibition applies to all of the criteria, it is most det-
rimental in criterion (b) because a tribe's oral history is often most probative [*649] in establishing a distinct tribal
community. Furthermore, the regulation requires a petitioner to meet the distinct community requirement continuously
from historic times to the present. "% Prior to 2009 the use of "historic" times as a starting point meant that petitioning
groups in certain regions had to show that they were a distinct community prior to the formation of the United States
because the regulation defined "historic" times as "first sustained contact,” which could have been as early at 1492, "+
The original definition of "historic times" as "first sustained contact" was a huge burden for petitioners, since the only
evidence that may have survived from these early dates is likely to be oral given that the U.S. government itself may not
have existed at the time. "% However, in 2009 the DOI issued guidance that reduced the evidentiary burden of the peti-
tioners. Specifically, the guidance states that a petitioner need only submit evidence that it has met the criteria since
March 4, 1789, the date the U.S. Constitution was ratified. " The DOI justified this position by stating that "Article 1,
section 8, clause 3 [states] that Congress has the power to regulate commerce with the Indian tribes. Therefore, if the
petitioner was an Indian tribe at the time that the Constitution was ratified, its prior colonial history need not be re-
viewed." ™

Based on the examples OFA provides of acceptable ways to corroborate evidence, it appears that evidence based on
oral tradition can only be corroborated with tangible evidence. "* This means, for example, that if four elders comment
during an interview that they recall attending monthly dances that included a large segment of the petitioning group, the
OFA would not likely consider this to be dispositive unless there was some type of photograph or written documenta-
tion corroborating their statements. ™ This runs completely counter to Indian traditions, which focus on the oral trans-
mission of culture. ™#" Further, the undervaluation of oral tradition biases the process towards Western ideas of what
constitutes legitimate evidence. "* Without the ability to use oral [*650] tradition as a form of primary evidence, it is
difficult for an Indian entity to provide evidence of social interaction. This is especially true for the early nineteenth
century because few records survive from that era.

3. Favoring Large, Land-Based Tribes

The last critique of criterion (b) is that the OFA's interpretation of the regulation indirectly favors large, land-based
tribes and disfavors more scattered communities that lack control over a given territory where their members can asso-
ciate and live. For example, on one hand, the OFA accepts agricultural work teams organized by a leader as evidence of
criterion (b). ™ On the other hand, the OFA has required these labor recruiters to work exclusively within the petition-
ing group and trace their own heritage back to the historical tribe. ™® A large group living in the same area can more
easily meet these requirements because it is economically practical for a labor recruiter to work exclusively within one
tribe. The OFA is arguably stricter when analyzing annual berry picking and cooperative hunting given that it requires
the group to consist of mostly unrelated individuals from the same tribe. ™

In another example of a bias favoring large tribes, if a substantial portion of the petitioning group attended a single
church or other institution, the OFA may consider this to be evidence of a distinct community. ™ Thus, land-based
tribes that can build institutions such as churches on tribal lands can rely on these edifices as a locus of community in-
teraction while tribes who lack such a land-base face a disadvantage in establishing proof of a continuous distinct com-
munity. For example, in the Final Determination of the Narragansett Tribe, the OFA found that the Narragansett Indian
Church ("NIC") was a significant and independent institution for the petitioner from its founding in 1746. " Leaders of
the Narragansett community were both leaders in the NIC and leaders on the Tribal Council. ™* Not surprisingly, the
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NIC was located on the tribe's former state reservation in Southern Rhode Island. "** The 1880 "Detribalization Act"
disestablished the majority of the state reservation, save two acres surrounding the NIC. "% However, the tribe had al-
ready developed strong ties to the NIC and maintained them through the years. Furthermore, the reservation [*651]
status in the formative years where evidence is usually scarce assisted the Narragansett in meeting the evidentiary bur-
den. In 1934, the tribe incorporated under the State of Rhode Island and formalized its tribal structure while still main-
taining its connection to the NIC. " Therefore, according to the OFA, throughout Narragansett history, the NIC acted
as a proxy for a strong community and political relationship required by criteria (b) and (c). ™*

Generally, a church must be controlled by the petitioning group or include a substantial number of the petitioner's
membership in order to be a proxy for the community. ™ For example, the Juaneno who continue to attend their former
mission church at San Juan Capistrano with nonmembers cannot use their mission attendance as evidence of a distinct
community. "* Since many Juaneno moved to neighboring towns and no longer regularly attend the Mission, the per-
centage of Juaneno in the Mission's population does not meet the OFA's threshold for distinct community. "¢ These
interpretations of criterion (b) favor large land-based tribes that are able to control a particular institution through exclu-
sive use of a territory or simply through the size of the membership. Smaller tribes and tribes living within a larger
community have difficulty meeting the OFA's interpretation of this criterion because their traditional land base is typi-
cally infringed upon by a larger community.

Furthermore, although geographic distribution in a concentrated area is not required by the regulation, the OFA has
stated that "a membership which was highly dispersed geographically would raise ... questions and would require better
and more detailed evidence to overcome a presumption against maintenance of community based on a high degree of
geographic dispersion." "% This statement suggests that the OFA in effect requires petitioners who lack a large land
base to overcome a presumption against their validity as a distinct community, thus altering the regulatory review
standard of "reasonable likelihood of the validity of the facts found" and instead requiring certain, non-land-based peti-
tioners to establish "better and more detailed evidence." "¢

For example, in the Proposed Finding for the Duwamish Tribe, the OFA argued that the petitioner had no geo-
graphical area of concentrated settlement to provide a social core. ™ Similarly, in the Proposed Finding Against Ac-
knowledgment of the Juaneno Tribe, one of the factors against finding a designation of a distinct community was the
fact that many members no longer [*652] resided in San Juan Capistrano or the traditional barrio. ™%

In the Proposed Finding for the Washington-based Chinook Tribe, the OFA noted in its denial of federal recogni-
tion, that the tribe's membership was comprised of three separate geographic communities (Bay Center, Dahlia, and
Ilwaco), and because there was no evidence that these communities ever joined to form a single, separate, and distinct
community, they could not satisfy criterion (b). ™ Even though these three communities maintained informal interac-
tions since the early 1800s, the OFA found that there was not sufficient evidence of interaction involving a unifying
source of social and political control to warrant a finding of a distinct community. "¢ The OFA identified what evidence
would meet criterion (b) and provided the example of holding an annual meeting, then acknowledged that an annual
meeting of Chinook members occurred that included one-third of the tribal members voting. ™ However, because the
OFA could not determine which members from each geographic community participated, they ultimately found the ev-
idence insufficient. ™* Such decisions, which disregard efforts to provide the requested evidence, seem to fly in the face
of the relatively low standard of reasonable likelihood of the validity of the facts.

Furthermore, OFA findings indicate that maintaining a geographically concentrated membership may still be insuf-
ficient when the land base is relatively small. The OFA has limited the extent to which it accepts evidence of residential
clustering outside of a reservation as proof of a distinct community. For example, the MaChis Lower Alabama Creek
claim to be an Indian group that hid in a cave near Covington County, Alabama to escape the forced migration of
Creeks to Indian Territory. ™" However, in the Proposed Finding, the OFA found that even though the federal census
and county records show residential clustering and interaction among the principal families of the group, their scattered
"enclaves have never been regarded by others as being American Indian communities." "™ This justification is tenuous,
since these enclaves developed precisely to form and maintain a distinct tribal community. Such seemingly inconsistent
interpretations appear too frequently in the OFA's findings and call into question the OFA's objectivity.

[*653] Ultimately, the OFA's geographic interpretations tend to favor land-based tribes such as the Mashpee
Wampanoag, Eastern and Paucatuck Pequots, and the Huron Potawatomi, since they comprise a single community
within the borders of their own land base. ™2 Many such land-based groups have the added benefit of residing on a state
reservation. ™" Thus, the state government has recognized the tribal entity and the tribal entity has recognized authority
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over its members. Furthermore, groups with a land base can more easily show that individual members interacted with
each other because they lived near each other. "

C. Criterion (c)-Political Influence

The OFA requires that the petitioner maintain political influence or authority over its members as an autonomous enti-
ty from historical times until the present. " Scholars have criticized this requirement. " The OFA's interpretation of
political influence requires petitioners' leadership to have a bilateral relationship with the membership. However, a re-
view of OFA decisions reveals that merely establishing a bilateral relationship alone is insufficient. The OFA appears to
also require other evidence of what the OFA deems legitimate activities (that is, something beyond merely working to-
wards federal recognition) by the membership and leadership. """ As with the OFA's interpretation of the distinct com-
munity requirement, the OFA interprets the political influence criterion to favor large, centralized, land-based tribes.
This section will analyze the OFA's interpretation of political influence.

[*654] In many Proposed Findings, the OFA laments that the petitioners do little more than attempt to obtain
federal recognition, elect officers, and endorse attorneys' contracts. ™ The OFA argues that these petitioners are not
engaged in important disputes such as protecting hunting and fishing rights. " The OFA's attempt to find political au-
thority in the petitioning groups' fights to maintain hunting and gathering rights perpetuates the stereotype that Indians
must be hunter-gatherers. "® However, even though the OFA believes that fighting for hunting and fishing rights are
topics worthy of political influence, evidence of actions related to hunting and fishing rights is not always accepted as
evidence in support of criterion (c). ™® During the acknowledgment process, the Duwamish provided evidence of hunt-
ing and fishing rights advocacy, only to have the OFA argue that those were the efforts of single individuals acting on
their own behalf and not that of the tribe. "% The OFA argues this even though the hunting and fishing rights actually
belong to the tribe and not the individual. ™

Equally problematic is the OFA's claim that when leaders make decisions about federal recognition on behalf of the
membership, it shows a lack of interest and involvement on behalf of membership. "# When a petitioner's membership
has few resources, it is understandable that the petitioner would focus on obtaining federal recognition, since federal
recognition brings with it the opportunity for economic development, education, and health care for the membership. ™
More importantly, obtaining federal recognition can serve as validation that the tribe still exists. ™* Federal recognition
also reaffirms that the [*655] tribe has not given up any of the rights due to them as an Indian tribe. ™

In addition to fighting for hunting and fishing rights, the pooling of resources for the benefit of the entity can serve
as evidence of a political relationship. ™® For example, the Jamestown Clallam, a Salish tribe in the Puget Sound area,
were able to pool financial resources to purchase land upon which the community was established, including a church,
school, and crab fishing operation. ™* The OFA took these facts to be sufficiently strong evidence of social and political
authority to satisfy criterion (c). ™* In the Proposed Finding for the Juaneno Tribe, however, the OFA did not consider
the contribution of funds from tribal members to send a leader to Washington, DC to argue for federal recognition or
their Indian Claims Commission case to be evidence of a political relationship. " The OFA argued that the leader's
reliance upon the same individuals, including some nonmembers, showed a lack of interest on the part of the member-
ship. ™2 Again, it seems apparent that the OFA is viewing a piece of evidence from a non-land-based tribe with the pre-
sumption that the evidence does not meet the criteria. In this example, it is equally possible that the few individuals who
donated were the only ones with the means to contribute.

In addition, the OFA considers political protests that require the mobilization of a tribe's membership as evidence
of political authority. ™* For instance, the federally approved Narragansett were able to prevent the draining of a cedar
swamp located on their former reservation by holding a protective action meeting. ™* Although a single individual or-
ganized the protest, the OFA [*656] noted that he claimed that the tribal council called for the action. ™* No further
evidence was found to support this claim. Even though the swamp was not drained, the OFA interpreted the action as
evidence of political authority. "<

On the other hand, in the Proposed Finding for the Juaneno Tribe, the tribe staged a similar protest that garnered
extensive media attention. " The OFA acknowledged this protest, but quickly noted that it and subsequent protests
were poorly attended by Juaneno members. The OFA further characterized these protests as the leader independently
obtaining lots of media attention. "*

The OFA requires that the petitioner show that there is a bilateral relationship between the leadership and the
membership. "* To this end, the OFA welcomes evidence of conflict within a petitioning group, and has found that
conflict and discussion is evidence of the existence of a bilateral relationship. " For example, in the Eastern Pequot and
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Paucatuck Pequot petitions, the heated disputes and discussions that led to the eventual split into two petitioners was
successfully used to provide evidence of a bilateral political relationship. "* The OFA pointed out that even though
there was political unrest the membership still attended meetings and was politically engaged. "*

A bilateral political relationship exists when individual members voluntarily participate in meetings, events, and
discussions. " However, when there is internal conflict, the OFA requires that the conflict be confined to the political
arena and not seep into social relationships. " Thus, while the OFA considers it acceptable that political conflict break
out along family lines, it is important to be able to show that both sides of the fracture still attend the same community
events and continue to interact socially. ™ In the Eastern and Paucatuck Pequot [*657] petitions, it was clear that
even though there were two political entities, some individuals continued to engage in political activities outside their
factions. "

Finally, the OFA's interpretation of political influence requires the petitioners to show that they are able to control
their members. Many traditional tribal governing structures do not utilize overt control of individuals' behavior. " For
example, in a decentralized governing structure, tribal leadership is fluid and based on whoever provides the best advice
for that topic of discussion. " Under this system, Indian political leaders act like philosophers, sharing their ideas with
the members who make their own decisions. " This type of governing structure makes it difficult to determine a single
leader. In cases where the OFA cannot discern a leader because the leaders frequently change, the OFA tends to con-
clude that there is no evidence of political authority. "** However, the reality may be that Indian political leaders cultur-
ally did not make decisions for members because the tribe followed this traditional decentralized governance system.

Thus, the OFA's interpretation of criterion (c) shows a significant bias in favor of large land-based tribes. In addi-
tion to cultural norms, landless tribal leaders may not have the ability to make decisions for their membership because
unlike land-based, state-recognized, or large tribes with centralized governing structures, landless tribes do not have the
ability to pass ordinances, enforce hunting and fishing regulations, or direct the repair of tribal buildings and roads. "
In the Eastern Pequot case, the OFA noted that this type of "control of territory and its uses is a strong form of evidence
for political influence.” "2 Similarly, the Mashpee Wampanoag, a large tribe in Massachusetts, was able to convince the
State of Massachusetts to establish the Mashpee Indian District. ** [*658] The Mashpee Indian District was later
incorporated and the tribal members had sufficient numbers to maintain control of their city council for many years. "*
By the time the tribal members lost that control, they had built sufficient infrastructure that they were able to smoothly
continue to operate many of their programs and charities for tribal members. "** Smaller, landless tribes, on the other
hand, don't have the power to pass ordinances or enforce regulations, because they have no jurisdiction. Without juris-
diction over land it is difficult for smaller tribes to exert the type of political control over dispersed tribal members that
the OFA demands. The OFA's interpretation of criterion (c) seems geared towards a petitioner with a specific governing
structure, issue priority, and land base.

D. Criterion (e)-Descent from a Historical Tribe

The last mandatory criterion requires the petitioner's membership to consist primarily of individuals who descend from
a historical Indian tribe or from historical Indian tribes that combined and functioned as a single autonomous political
entity. "¢ Critics have argued that the OFA's interpretation of criterion (e) is race-based, creates research difficulties,
and uses a higher standard of proof than what is required by the regulations. " This section analyzes the OFA's inter-
pretation of criterion (e).

To the OFA's credit, they do not require every individual member to be able to trace his or her ancestry back to the
historical tribe. However, the percentage that must be able to do so is relatively high. On average, a successful petition
must be able to show that at least eighty-one percent of the membership descends from the historical tribe. "*® As politi-
cal entities, federally recognized Indian tribes do not have to prove a racial element in their membership requirements.
"2 While it is reasonable for the OFA to require evidence of the existence of a historic tribe and that the membership be
able to trace its lineage back to that tribe, it is unreasonable and unnecessary to require such a high percentage of direct
descendants. "

The historical tribe is often found to exist as far back as the late 1700s, and [*659] finding documentation ex-
tending that far back in time can be difficult. "* Records dating back into the eighteenth century are subject to decay
and historical accidents. For example, many Mission records useful to the Juaneno petition were destroyed in a fire fol-
lowing the 1906 earthquake in San Francisco. " In addition, records can be misplaced or scattered based on where the
document creator willed her property. "2 This creates serious access issues for Indian entities of modest means.
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The OFA argues that it accepts a variety of records to establish criterion (e). "** For example, the OFA accepts Bu-
reau of Indian Affairs reports and studies as evidence of descent from an historic tribe. " However, these BIA reports
rarely include unrecognized tribes, which are precisely the groups who need to include such data in their petitions for
recognition. The OFA also suggests that petitioners review church records and other formal records, such as marriage
and death records, for evidence of descent. " However, many of these records were arguably issued in an attempt to
assimilate Indians and thus are subject to an inherent bias that often complicates any analysis of tracing the ancestry of a
tribe. For example, Indian naming traditions complicate tracing one's lineage prior to her first baptism. Indian individu-
als that first came into contact with missionaries utilized traditional names that were difficult for non-Indians to repli-
cate and were often misspelled by the note taker. "?” Upon baptism these individuals were given a new name, making it
difficult to determine which traditional Indian name matched with the baptismal documents. "

[*660] For some petitioners, their current membership could prove Indian descent, but not descent from the his-
torical tribe. Affidavits and other identifications of Indian or tribal descent are considered insufficient unless they are
contemporaneous to the individual ancestor's life and supported by other documentary evidence. " There are many
reasons why an individual may be able to trace Indian heritage, but may not be able to trace it back to a historical tribe.
For example, the petitioning entity may be an offshoot of a larger tribe and an individual may be able to trace his herit-
age back to the larger tribe, but not necessarily the historical tribe of the petitioning entity.

In another example, in the Proposed Finding for the United Houma Nation, eighty-four percent of the petitioner's
members could prove Indian ancestry, however, this ancestry "could not be reliably identified as descending from a
specific historical tribe, nor from historical tribes which combined." " Thus, the United Houma Nation failed to meet
criterion (e). "

Similarly, in the OFA investigation of the Juaneno Tribe, several members could show descent from an Indian that
lived at the mission, but according to the OFA it was unclear whether this ancestral individual was Juaneno or Pala. ">
The ancestor and the tribal membership of the petitioners who descended from her was thus not considered "Indian," "
despite the OFA's stated definition of the historic Juaneno tribe as the "Indian population at the San Juan Capistrano
Mission in 1834." "= Based on this definition, the individual ancestor should have been recognized as a member of the
historical Juaneno Indian tribe.

The OFA arguably uses a higher standard of proof than the reasonable likelihood of the validity of the facts stand-
ard stated in the regulations. "* Instead, the OFA requires that evidence meet genealogical standards, which calls for
two documents showing the same information. " Once the genealogical standard is satisfied, the OFA employs the
"reasonable likelihood of the validity of the facts" standard to evaluate these documents. "*" After satisfying the stricter
[*661] genealogical standard, meeting the reasonable likelihood standard in the regulations is all but inevitable.

The OFA does not accept most federally initiated settlement lists as evidence of tribal descent " (with the excep-
tion of descendency rolls produced by the BIA to distribute judgment funds awarded under the Indian Claims Commis-
sion payment rolls). The OFA argues that these lists constitute self-identifications and thus do not require actual proof
of tribal membership. "* It is unclear why the same type of document created by the same entity (the federal govern-
ment) would be considered self-identification in certain instances and yet in other instances would be accepted as evi-
dence of tribal descent. In fact, in the case of the Juaneno Band of Mission Indians there was little to no mention of the
fact that these membership lists required a witness, that many of the individuals were challenged and had to provide
additional proof of membership, that these lists were certified to issue settlement funds to Indian individuals by the U.S.
Federal Court, or that several federally recognized tribes currently use this list to determine their membership. "

Even more problematic is that the OFA prefers census data over these federally initiated tribal claims lists. "*
However, census data, especially from early censuses, can only be considered as good as the enumerator, "2 and the
census enumerator position was frequently awarded as a political favor so there was little guarantee of enumerator
competence. "* Yet, the OFA accepted census data in the Juaneno case with little analysis of the enumerator's skill. A
former OFA employee stated that the OFA does not accept government documents because "it's totally contrary to the
standards of the professional disciplines that we work under." "* In other words, the OFA dismisses federally sanc-
tioned [*662] tribal rolls under the guise of stricter professional standards, even though the tribal rolls meet the
standard defined in the Part 83 regulation.

Ultimately, many petitioners have met each of these four regulatory criteria, but these criteria are also subject to
recurring problematic OFA interpretations that exclude other legitimate petitioners. These four criteria advantage cer-
tain types of petitioning entities over others. Small, decentralized, landless petitioning entities often find it more difficult
than larger, centralized, land-based petitioning entities to meet the standards that the OFA requires.
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IV. Reforming the Process

The question remains: what should be done to alleviate the problems associated with the federal recognition process
and arising from OFA interpretations of the Part 83 regulation? Scholars have proposed several ways to improve the
system. These potential solutions fall into two overarching categories: legislative solutions and regulatory solutions.

A. A Legislative Solution

Although there are not many scholars working in the field of federal recognition, several active practitioners and law
professors have weighed in on the issue of problematic OFA interpretations, and most are in favor of some type of leg-
islative reform that includes removing the federal acknowledgment process from the purview of the DOI. "* For exam-
ple, Dr. Jack Campisi, an anthropologist expert on American Indian culture, believes that this solution must come from
Congress. "¢ He argues that Congress should establish a Commission to act as a special court to hear testimony and
review reports and documents. " Under this system, the OFA staff would act as the research arm of that congressional
court. "*® The Commission would then provide a report on each petitioner to Congress, which would be responsible for
the ultimate recognition decision regarding federal recognition. "*

However, there are several flaws in Campisi's plan that make this option [*663] politically impossible. First, the
proposed process would be slow and expensive. " The Commission may be able to produce a report more quickly than
the OFA, but it would likely take several congressional sessions before the report would be reviewed by the Congres-
sional Committee(s) of relevant jurisdiction, passed out of Committee(s), and voted on by both the House and the Sen-
ate. "** Thus, Campisi's solution arguably exchanges one inefficient process for another. Second, Congress is a general-
ist governing body and ordinarily lacks the specific issue expertise found within agencies. "*2 Therefore, Congress gen-
erally prefers to leave detailed lawmaking, accomplished through regulations, to the agencies that can foster the neces-
sary expertise and provide narrow attention to certain issues. Third, a system where Congress is the ultimate deci-
sion-maker would expose the federal recognition process to flagrant lobbying, both for and against the recognition of
petitioning entities, thus interfering with the intended neutral adjudication. "

Recent congressional proposals have suggested a simplified version of Campisi's proposal. In 2007 the House Nat-
ural Resources Committee held a hearing on H.R. 2837, a bill to reform the federal recognition process. "** This bill was
reintroduced by Delegate Eni Faleomavaega in 2009 as H.R. 3690. "** The reform bill proposes the establishment of a
congressional Commission on Recognition that would assume the OFA's workload. "¢ The bill substitutes a more for-
mal hearing for the OFA's review by a three-person team and makes decisions directly appealable to the U.S. Federal
District Courts. "*” Arlinda Locklear and Derril Jordan, along with other influential practitioners, supported this legisla-
tive measure at the hearing. "

Delegate Faleomavaega's bill also includes a sunset provision that would bar potential petitioners from requesting
recognition through this process eight years after the first Commission meeting. "** Although many scholars support a
sunset provision, the reality is that practical issues could exclude tribes worthy of consideration. There will always be
some legitimate entities that, for whatever [*664] reason, are not informed of the deadline, do not fully understand
the sunset provisions, or are unable to submit their application in time. This is especially true when dealing with tradi-
tional or impoverished entities. Some entities will be more interested in maintaining their traditional culture than filing a
piece of paper, but the next generation may desire federal recognition. It would be unfair to exclude these types of peti-
tioners.

Faleomavaega's bill does improve on Campisi's proposal, if only because it streamlines the process requiring the
Commission to report to Congress on an annual basis. " The bill sets out detailed deadlines. For example, it requires a
preliminary hearing to take place 180 days after receipt of the petitioner's request. "* However, one glaring flaw is that
the bill creates an entirely new bureaucratic process for petitioning entities to navigate. "2 Not only is learning a new
system time-consuming, but the formal hearing process may be intimidating to petitioners.

Dr. Allogan Slagle, an expert on California Indian sociocultural history, generally supports legislative reform, but
identifies certain problems that are unique to California candidates that should be addressed in any such proposals for
reform. " Many California petitioners were legislatively terminated and are thereby barred from the federal recognition
process. " Other California petitioners have difficulty producing evidence due to the oppressive mission system, lan-
guage barriers in the documentation, and a fire in the early 1900s that destroyed many church records. " Indeed,
sparseness of evidence is a potential problem for all petitioners, not just California tribes. The current regulations have a
provision that allows the OFA to make allowances for lack of evidence due to a legitimate reason. " Unfortunately, the
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OFA requires the petitioner to affirmatively state and provide evidence that a generally accepted historical situation,
such as racism or a documented fire that destroyed evidence, prevented [*665] the collection of evidence that would
support her petition. "*” For example, the Juaneno argued that evidence of their continuous existence under criterion (a)
was limited because some Juaneno preferred to be considered Mexican by outsiders in the late nineteenth and early
twentieth centuries in order to avoid racist backlash against Indians. " The OFA informed the Juaneno that they had to
prove that racism against Indians existed in California at the time alleged. "* The OFA would not consider the Juaneno
tribe's argument regarding lack of evidence unless it was affirmatively proven, even if it was known or obvious to the
OFA. Therefore, Slagle argues that a study of California Indian conditions should be conducted as part of the develop-
ment of a legislative solution. ™"

Slagle also argues that reform legislation should clarify the definition of cultural and political existence and shift
the burden to the government by requiring that it disprove a petitioner's existence. "* Senator Abourzek's original pro-
posal in 1977, to remove the OFA from the BIA, incorporated this shift in the burden of proof as well. "2? Although
shifting the burden is an interesting idea, it may run afoul of the trust responsibility owed by the government to federally
recognized tribes, which requires the federal government to act in the best interest of tribes. " If the OFA or an inde-
pendent commission reviewing recognition petitions actively conducted research to disprove whether an Indian entity
was a tribe, the government could end up thwarting potentially legitimate tribes from obtaining the rights and benefits
that they deserve due to errors resulting in false negatives.

Although legislative reform may help alleviate the problem, the process of reforming the federal recognition system
through legislative means would be [*666] time-consuming. " In addition, legislative reform must be relevant and
easy to implement in order to have a positive effect. There is not enough evidence to suggest that merely setting up an
independent commission will alleviate all the problems that the OFA has been experiencing or that the commission
wouldn't implement some of the same problematic interpretations of the regulation that the OFA currently employs.
Similarly, there is not enough evidence that instituting a formal hearing review of petitions will alleviate the federal
recognition system's problems. Finally, there is not enough evidence to suggest that the problem even requires a legisla-
tive solution, since a regulatory fix has not yet been attempted.

B. A Regulatory Solution

While many scholars support a legislative solution, a regulatory solution is more likely to achieve lasting success more
quickly. Although regulations take a significant amount of time and energy for an administration to publish, it is usually
a faster and more efficient option than passing legislation. In addition, the guidance documents published in 2000, 2005,
and 2008 interpreting the federal recognition regulations are all examples of half-heartened attempts at regulatory solu-
tions. " Each of these documents attempted to solve one or several discrete problems that existed in the federal recog-
nition process by altering the interpretation of the regulations.

Although issuing regulations provides a more rapid response to the current problems facing the Indian recognition
process, issuing guidance documents is not a perfect solution either. For example, regulations do not provide the ability
or authorization to appropriate additional funds to assist the OFA in reforming the federal recognition system. As
Campisi and Starna have noted, the OFA does not have adequately trained staff. "2 Providing additional funding will
allow the OFA to hire additional trained staff or to train current staff in regulatory or legal analysis. Similarly, any re-
form that includes enforcing the timelines in the regulations without also providing adequate funding would have the
deleterious effect of producing decisions that are not well-written or thought out. Therefore [*667] any true reform
must include adequate funding, which cannot be achieved through regulations alone.

A second challenge is that the regulatory process under the Administrative Procedure Act has become burdensome
in recent years and many agencies have moved away from even informal rulemaking in favor of guidance documents
and policy statements. """ Because the rulemaking process is so cumbersome, it may not be significantly easier to re-
form the recognition process through rulemaking. Current estimates state that uncontroversial rulemaking requires a
minimum of two years to publish, and a controversial topic such as federal recognition regulations, is likely to require
even more time. "¢ However, given the current stalemate in Congress, a regulatory solution would appear to be a pref-
erable option to legislative reform.

C. A Proposal

To develop a workable solution, we must first determine the overarching problems plaguing the current federal recog-
nition process. Although the administrative procedure is complex, the problems do not necessarily trace back to the
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original text of the regulation. Rather, problems often arise when the implementation of the regulatory text is lacking,
inconsistent, or subject to extraneous and deleterious requirements due to agency interpretations. Regulatory implemen-
tation will always have a political element, but it need not follow that the regulatory outcome be unreliable.

There are two simple implementation solutions that could eliminate many of the current problems. At a minimum,
returning to the legal review standard of "reasonable likelihood of the validity of the facts" enunciated in the actual reg-
ulatory text would do much to create consistency between and among petition reviews. The OFA should not validate
each piece of evidence under the professional standards of the OFA team. Furthermore, requiring OFA staff to be profi-
cient in legal analysis in order to minimize inconsistent findings is an additional necessary step in reforming the federal
recognition system. However, even though these two actions will alleviate many of the problems in the review process,
ideally, a comprehensive analysis of the regulatory text should be undertaken to identify all problems that need to be
addressed through regulatory action.

Therefore, an impartial entity such as a congressional workgroup should be [*668] established to conduct a de-
tailed study of the regulation in order to determine what, if any, changes should be made to the regulatory text itself. In
order to effectively conduct an analysis of the problems in the federal recognition system, it is necessary to rescind all
agency guidance affecting the regulation. Because of the numerous types of guidance documents that each administra-
tion has issued, it is difficult to determine whether agency decisions adhere to the regulatory text or the subsequent
guidance documents. Thus, it is only by implementing the pure text of the regulation that we can accurately determine
what problems, if any, exist due to the regulatory text and how the text must be changed to resolve these issues. Fur-
thermore, returning to a pure implementation of the regulatory text should increase the consistency in its application to
petitioners in the meantime.

The congressional study should then be published and serve as a guide for DOI in the reform process. Furthermore,
the potential legislation that establishes the congressional workgroup must include adequate authority to review all OFA
documents and funding to allow for extensive interviewing of past petitioners in order to gain insight into the petition-
ers' experiences, conduct reviews of physical evidence, and evaluate whether the inclusion of oral evidence is benefi-
cial. Finally, Congress should take the opportunity when establishing the congressional workgroup to ensure that the
OFA is appropriately funded in order to achieve its mission.

Once any problems in the regulatory text are identified, the Assistant Secretary of Indian Affairs should initiate a
rulemaking to address those concerns. Rulemaking provides an opportunity for the public to review the study, consider
the proposed changes to the regulatory text, and respond with additional information or ideas. Implementing changes
before conducting such a study could result in both unnecessary changes and the potential maintenance of faulty regu-
latory language.

Critics may argue that it would likely be years before the Assistant Secretary of Indian Affairs would be ready to
propose regulatory changes following this reform process. However, the federal recognition process has such critical
and long-lasting repercussions for Indian entities that a few years developing the appropriate solution is preferable to a
decade-long legislative reform process or a shotgun approach which would only result in adding even more Band-Aids
to this broken system.

V. Conclusion

Given the importance of the federal recognition process for tribal entities, it is imperative that the process be legitimate
and fair. By imposing guidance documents on the Part 83 regulations, the OFA has muddied the application of the reg-
ulation and undermined the validity of the process. The most effective way to reinstate a legitimate federal recognition
system is to withdraw all [*669] published guidance and undergo a systematic review of the regulations to determine
what, if any, changes need to be made to the regulatory text to ensure a just recognition process. Armed with this infor-
mation, Congress can direct the Secretary of the Interior to reform the process in line with the study's recommendations.
Engaging in this methodical process will provide some peace of mind to tribal entities seeking recognition by informing
them of exactly what will be required in order to be successful in their petitions for federal recognition.

Legal Topics:
For related research and practice materials, see the following legal topics:

GovernmentsNative AmericansFishing & Hunting RightsPublic Health & Welfare LawSocial ServicesNative Ameri-
cansReal Property LawTrustsHolding Trusts
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n224. 25C.F.R. 8 83.7(e) (2012). See generally Acknowledgment Precedent Manual, supra note 82, at 216-258.
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n239. Proposed Finding Against Acknowledgment of the Juaneno Band of Mission Indians Acjachemen Nation (Petitioner #84A), supra note 82, at
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n259. H.R. 3690, 111th Cong. (2009) at 29.
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